<o

Law Council

OF AUSTRALIA

Consultation on draft
Prudential Practice Guide SPG
227 Successor Fund Transfers

and Wind-ups (draft SPG 227)

Australian Prudential Regulation Authority

17 February 2017

Telephone +61 2 6246 3788 « Fax +612 6248 0639
Email mail@lawcouncil.asn.au

GPO Box 1989, Canberra ACT 2601, DX 5719 Canberra
19 Torrens St Braddon ACT 2612

Law Council of Australia Limited ABN 85 005 260 622
www.lawcouncil.asn.au




Table of Contents

About the Law Council of Australia 3
Acknowledgement 4
Introduction 5
Operation of SFT regime 5
POWET .ot eeeeeeeesaseseesssestesssse s s bR R R REER SRR R R RS R R R 6
An SFT is Not @ transfer Of MEMDEIS... s ssas 7
Equivalent rights in reSpect Of DENETITS .t sssse b ssess s sseesens 7
=T g oL S ] o DO OSSO 8
Rights vs rights in reSPect Of DENETITS ..ttt se e ssss s essnseens 8
Legally @NfOrCeabLO . ettt seeeb s esasenseas 9
BUNALE OF FINTS oottt es e cess e s bbb bbb bt 10
GroUPS OF MEMDEIS ..ottt es bbb ssesas s 1
IVIY SUET cereeeeceeecemeecesssecessseeesssesessses s essse s £E 8 £ 8488 R SRR bR SRR bR 11
Best interests duty and promoting the financial interests of MySuper members................ 12
Other COMMENTS ...cooueceeerereeeerssessss s essasessasasns 14
Contacts 15

Consultation on draft Prudential Practice Guide SPG 227 Page 2



About the Law Council of Australia

The Law Council of Australia exists to represent the legal profession at the national level, to speak on
behalf of its Constituent Bodies on national issues, and to promote the administration of justice, access
to justice and general improvement of the law.

The Law Council advises governments, courts and federal agencies on ways in which the law and the
justice system can be improved for the benefit of the community. The Law Council also represents the
Australian legal profession overseas, and maintains close relationships with legal professional bodies
throughout the world.

The Law Council was established in 1933, and represents 16 Australian State and Territory law societies
and bar associations and the Law Firms Australia, which are known collectively as the Council’s
Constituent Bodies. The Law Council’s Constituent Bodies are:

. Australian Capital Territory Bar Association
. Australian Capital Territory Law Society
. Bar Association of Queensland Inc

. Law Institute of Victoria

. Law Society of New South Wales

. Law Society of South Australia

. Law Society of Tasmania

. Law Society Northern Territory

. Law Society of Western Australia

. New South Wales Bar Association

. Northern Territory Bar Association

] Queensland Law Society

. South Australian Bar Association

. Tasmanian Bar

. Law Firms Australia

. The Victorian Bar Inc

. Western Australian Bar Association

Through this representation, the Law Council effectively acts on behalf of more than 60,000 lawyers
across Australia.

The Law Council is governed by a board of 23 Directors - one from each of the constituent bodies and
six elected Executive members. The Directors meet quarterly to set objectives, policy and priorities for
the Law Council. Between the meetings of Directors, policies and governance responsibility for the Law
Council is exercised by the elected Executive members, led by the President who normally serves a 12
month term. The Council’s six Executive members are nominated and elected by the board of Directors.

Members of the 2017 Executive as at 1 January 2017 are:

° Ms Fiona MclLeod SC, President

. Mr Morry Bailes, President-Elect

. Mr Arthur Moses SC, Treasurer

) Ms Pauline Wright, Executive Member

. Mr Konrad de Kerloy, Executive Member
. Mr Geoff Bowyer, Executive Member

The Secretariat serves the Law Council nationally and is based in Canberra.
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Acknowledgement

This submission has been prepared by the Law Council of Australia's Superannuation
Committee (the Committee), which is a committee of the Legal Practice Section of the
Law Council of Australia.

The Committee’s objectives are to ensure that the law relating to superannuation in
Australia is sound, equitable and clear. The Committee makes submissions and provides
comments on the legal aspects of the majority of all proposed legislation, circulars, policy
papers and other regulatory instruments which affect superannuation funds.
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Introduction

1.

5.

The Committee is grateful for the opportunity to provide comments on the Australian
Prudential Regulation Authority’s (APRA) draft Prudential Practice Guide SPG 227
Successor Fund Transfers and Wind-ups (SPG).

The Committee acknowledges that trustees can benefit from guidance about the steps
to be taken in considering and implementing a successor fund transfer. We agree that
the identification of risks and their effective management will assist Registrable
Superannuation Entities (RSE) licensees to meet their legal obligations, but we are
concerned that the SPG does not accurately describe the legal obligations.

The SPG expresses strong opinions about the meaning of the definition of successor
fund (referred to in the SPG and here as the 'SFT test'). This is a question of law which
has not been tested in the courts in any meaningful way.

Trustees have a statutory duty under s 52(2)(b) of the Superannuation Industry
(Supervision) Act 1993 (Cth) (SIS Act) to exercise the same degree of care, skill and
diligence as a prudent superannuation trustee would exercise. In our view, this duty of
care requires trustees to apply the SFT test strictly and conservatively. In its current
terms, the draft SPG may cause trustees to underestimate their legal obligations and
therefore expose trustees to complaints and legal action from aggrieved members.

This submission sets out our concerns in some detail.

Operation of SFT regime

6.

The successor fund transfer regime in regulation 6.29 of the Superannuation Industry
(Supervision) Regulations 1994 (Cth) (SIS Regulations) provides an exception to the
primary rule that a trustee must not transfer a member's benefits from a fund without
the member's consent. However, the exception does not give the trustee the power to
transfer a member's benefits from the fund. Instead, the power must be found in the
trust deed for the fund.

In the Committee's opinion this context is important in determining the meaning of
the SFT test. The SFT test protects a member whose interest in a fund is to be
unilaterally extinguished by requiring the trustee to first determine that the member
will have in the successor fund equivalent rights to the rights to benefits they have in
the fund. This protection is particularly important given that the law does not require
a court or regulator to approve the transfer of a member's benefits from a fund.

What is required by the SFT test has yet been considered by the courts in any detail
and therefore it is open to debate and different legal interpretations. However, we
note the following:

) a court will consider context and purpose in interpreting the regulations and
they are more likely to interpret a provision in a way that protects members'
interests than in a way that facilitates trustees unilaterally transferring
benefits from their funds; and

) a court will prefer an interpretation of a regulation that gives it work to do and
so is unlikely to prefer an interpretation that reduces the SFT test to nothing
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9.

more than a repetition of regulation 13.16 which protects a member's right or
claim to accrued benefits.

In any case, given that the courts have not considered what the SFT test requires, we
submit that APRA should be more circumspect in expressing its views of what is
required.

Power

10.

11.

12.

13.

14.

15.

16.

As currently drafted, the SPG may give trustees the impression that they invariably
have the power to transfer members' benefits to a successor fund. The Committee
believes that it is important for the SPG to make it clear that the trustee's power to
transfer members' benefits to a successor fund must be contained in the trust deed.

In paragraph 33 of the SPG, the guide does indirectly acknowledge that the governing
rules of a fund need to include a power to transfer members' benefits to a successor
fund by suggesting that the planning process might include considering whether the
governing rules require amendment to permit the transfer. The preliminary question
for every trustee in considering an SFT is whether they have the power under the trust
deed for the fund to transfer a member's benefit to another fund without their
consent.

If the trustee does not have the power to transfer a member's benefits to another fund
without their consent, amending the trust deed to introduce the power to do so is not
merely a procedural step in doing what the trustee otherwise wishes to do.

A trustee needs to approach an amendment to the governing rules of a fund to
introduce a power to transfer a member's benefits to a successor fund with caution.
The terms of the trustee's amending power need to be considered. There is also a
question about whether it would be a proper exercise of the amendment power to
introduce a power to do something that, but for that exercise of power, the trustee
would not be able to do.

In Westpac Securities Administration Ltd v Cooper[2016] SASC 122 (Westpac v
Cooper), the judge expressed some reservations about the trustee's power to
introduce a successor fund transfer power into the trust deed for the fund and, in that
case, agreed to exercise the court's power to vary the trust deed to do so only on the
basis that the power was able to be exercised in limited circumstances.

Given the effect on members' proprietary rights and the decision in Westpac v
Cooper, we submit that APRA should:

) be more circumspect in suggesting that trustees can amend a trust deed to
introduce an SFT power; and

) make it clear to trustees that amending the trust deed is not merely a
procedural step in undertaking a successor fund transfer. The trustee must
satisfy itself that the amending power in the trust deed is sufficiently wide and
then decide that exercising the amending power in the way proposed complies
with its duties.

At paragraph 20 of the SPG, APRA states:
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If a proposed SFT is prevented from proceeding, for example, if legal issues
cannot be resolved ... an RSE licensee would be expected to review its plans,
reconsider whether an SFT is still in members’ best interests and revisit its due
diligence and risk assessment process for assessing alternative RSEs.

17. In our view, if the trustee has formed the view that it cannot undertake a proposed
successor fund transfer of members' benefits (including for example, because it does
not have the power under the trust deed to transfer members' benefits without their
consent), the trustee should be able to approach APRA about exercising APRA's power
of amalgamation under Part 18 of the SIS Act if it thinks it would be in the interests of
members. APRA's power is expressed to be available where ‘reasonable attempts to
bring about the transfer' have failed." It would be useful if the SPG included guidance
to trustees about when APRA would exercise its power under Part 18.

An SFT is not a transfer of members

18. The SPG describes an SFT as a 'transfer of members from one fund to another fund' in
paragraph 1 and then refers throughout to the 'members' being transferred. While this
might be a commonly used shorthand expression for an SFT, it does not reflect what
in fact occurs in an SFT or the risks to members.

19. The Committee submits that using this kind of language might contribute to trustees
underestimating the consequences for members whose benefits are transferred by
means of an SFT from a fund and the obligations of a trustee in deciding to undertake
an SFT. The focus of the SPG should be on benefits (specifically rights in respect of
benefits), not merely membership.

Equivalent rights in respect of benefits

20. In paragraph 21 of the SPG, APRA describes the SFT test in the following way:

Under the SIS Regulations, an RSE can only be considered a successor fund if
both the transferring and receiving RSE licensees agree to confer on the
members equivalent rights.

21. The statement suggests that whether or not a fund is a successor fund is a matter for
agreement between the transferring and receiving trustees. The SFT test requires the
successor fund to confer on the member equivalent rights in respect of benefits. This
is a question of fact. While the trustee is, in practice, the arbiter of that question, its
determination is susceptible to challenge. In addition, the SFT test requires an
agreement between the trustees that the fund will confer equivalent rights in respect
of benefits. We suggest that the SPG be amended to make it clear that the SFT
requires both the successor fund in fact providing equivalent rights in respect of
benefits and the agreement between the transferring and receiving trustees.

22. In paragraph 34 of the SPG, APRA refers to the difficulty of satisfying the second limb
of the test where the SFT is to take place between funds operated by the same trustee.
In that case, APRA recommends that the trustee apply to APRA for a modification
declaration in relation to the requirement. If this is commonplace, it might be

SIS Act s 146(a)(i).
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appropriate for APRA to issue a general modification of paragraph (b) of the
definition.

23. Paragraph 21 also refers to the agreement between the trustees being to confer on

members equivalent 'rights'. It is a member's rights in respect of benefits that must be
equivalent, not their rights. This should be clearly explained in the SPG.

Members' rights

24. At paragraph 22 the SPG says:

ldentifying the rights of members is essential when undertaking the
‘equivalent rights’ assessment. APRA considers that a right’is a legally
enforceable right. For example, the right of members to their accrued benefits,
or the right to be informed about their benefit and changes to their benefit via
a Product Disclosure Statement (PDS) would be considered to be legally
enforceable rights.

25. The reference in this paragraph to the rights of members is used throughout the SPG.

It is not an accurate description of what the SFT test protects and should be changed.
It is also not clear that APRA's interpretation about what is legally enforceable is
correct.

Rights vs rights in respect of benefits

26.

27.

28.

29.

30.

The SFT test requires the trustee to ensure that a successor fund confers on a
member equivalent rights to the rights that the member had under the original fund /n
respect of benefits.

A member's rights and a member's rights in respect of benefits are not the same thing.
A member's rights in respect of benefits are very likely to be a narrower class of rights
than the member's rights at large. This distinction is material to the SFT test and
paragraph 22 should be expressed in the following way:

ldentifying the rights of members in respect of benefits in the fund is essential
when undertaking the equivalent rights assessment.

This then changes the analysis in the SPG of what a member's rights are. A right that
does not have any bearing on the member's claim to a benefit, is not in the
Committee's view, a right in respect of a benefit. The right that APRA identifies of a
member to be informed about changes to their benefit is not, in substance, a right in
respect of benefits. It does not have to be identified for the purposes of the
equivalency assessment, although a trustee may nevertheless want to consider the
effect of an SFT on rights, as well as features of the fund, that are not rights in respect
of benefits in considering whether it is in the best interests of beneficiaries to exercise
its power to transfer members' benefits to another fund.

Regulation 6.29(1) refers to a 'member's benefits in a fund'. We prefer the view that the
regulation is referring to the member's 'benefits’ in the sense of the amount payable
from the fund at any time, although, again, there is no case law that has decided this
point. The Committee’s view is based on the context.

Regulation 6.29(1) is in Division 6.4 of the SIS Regulations which contains rules for the
‘rollover or transfer of benefits'. Division 6.4 is in turn in Part 6 of the SIS Regulations
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31.

32.

33.

34.

which contains the rules for ‘payment’ of benefits. Only an amount of money can be
transferred or paid. Consistent with this, regulation 6.29(2) refers to 'the fund to which
the money is to be transferred' with the reference to 'the money' there apparently
referring to the benefits referred to in regulation 6.29(1).

However, this does not mean that the SFT test only protects a member's account
balance or withdrawal benefit. A member's rights in respect of benefits are all of the
member's rights under the governing rules of the fund that go to the amount of a
member's benefit and the circumstances in which a member can call for a benefit.

Examples of these rights are the member's rights to:

o be paid a benefit in the event that a particular event occurs, for example
retirement or disablement;

) have their benefit calculated in the way provided for in the trust deed;

) have expenses and fees applied in the amounts and manner provided for in
the trust deed; and

o have earnings applied to their benefit in accordance with the terms of the
trust deed.

Depending on the terms of the trust deed, a member's rights in respect of benefits
might also include a member's rights to:

o determine the investment strategy for their account balance; and
) choose insurance cover.

Restrictions on a trustee's powers in the trust deed can also be rights in respect of
benefits. Examples of these might include:

) the right not to have the trustee amend the trust deed unless certain
conditions are satisfied; and

) the right not to have a benefit transferred to a successor fund except in
limited circumstances.

Legally enforceable

35.

36.

37.

At paragraph 23, the SPG states that APRA's view is that 'features which are
determined and can be changed at the discretion of the RSE licensee are not rights'.
The SPG gives examples of features that may be changed in this way including 'the
amount of fees that will be charged to a member, product features and particular
options'.

The paragraph then says that these features can be changed because they are not
rights. We understand this to mean that these features can be different in the
member's existing fund and the proposed successor fund without affecting the
equivalency of the member's rights in respect of benefits.

We are concerned that these statements in the SPG might be interpreted by trustees
as saying that there are a range of matters, which include fees and investment options,
that are not relevant to the SFT test. What is relevant and what is not will always turn
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38.

39.

40.

41,

on the terms of the trust deed and the SPG should make this clear to trustees. It
should not suggest broad categories of things that will not be a right in respect of a
benefit.

The Committee is also concerned that the SPG overstates the significance of a
trustee's discretion in distinguishing a right in respect of a benefit from something
that is not a right. For example, the trust deed may give a trustee the power to charge
fees subject to the caps contained in the trust deed. In that case, a member's rights in
respect of benefits may not include the right to be charged the particular fee, but is
likely to include the right not to be charged a fee in excess of a specified maximum
fee.

Another example that is provided by APRA in the SPG of something that is not a right
in respect of a benefit is the investment strategy that applies to a member's account
balance in a fund. The reason appears to be that the trustee has discretion to change
investment strategies. This might be true, but it needs to be tested.

The trust deed for a platform style fund might give the member the right to choose
their investment option from a wide range of options. It might also require a period of
notice before the trustee can close an investment option. In that case, the member's
rights in respect of benefits might well include the right to have their account balance
invested in the option they have selected subject to the expiry of the notice period.

Again, the point is that what might be a right in respect of benefits needs to be tested
by the trustee against the trust deed for the fund and broad statements by APRA in
the SPG about what is or is not a right in respect of benefits might encourage trustees
to form views without closely analysing members' rights to benefits in their fund.

Bundle of rights

42.

43.

44,

After the trustee has identified rights in respect of benefits, the SFT test requires the
trustee to determine whether the member's rights in respect of benefits that are being
transferred are equivalent to the rights in respect of benefits that the member will
have in the successor fund.

At paragraph 25 the SPG says that:

APRA expects an RSE licensee would undertake the assessment of equivalent
rights on a 'bundle of rights’ basis.

We interpret this part of the SPG as intending to give some practical help to trustees
in undertaking their equivalency analysis. However, in the absence of specific
examples, we query whether the use of the term 'bundle of rights' provides any
practical help to trustees. Arguably it is less clear than the formulation in the SFT test
itself and it might encourage trustees to take a broad brush approach to the test.

45. The term 'bundle of rights' is a term often used to describe the collection of rights a

person has in respect of property and might therefore be used to describe a member's
beneficial interest in a fund. In short, a member's rights in respect of benefits are
substantially the same thing as their bundle of rights in respect of benefits. In that
case, APRA's expectation that a trustee undertake the assessment of whether a
member's rights in respect of benefits will be equivalent on a bundle of rights basis
means nothing more than that APRA expects a trustee to compare all of the member's
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46.

47.

48.

rights in respect of benefits in the original fund and all of the member's rights in
respect of benefits in the successor fund in undertaking their equivalency review.

However, this is not the tenor of this part of the SPG. Instead paragraph 25 continues:

Although special consideration would be expected to be given to significant
rights and the materiality of any changes to individual rights, a 'line by line’
comparison of rights is not required.

As currently drafted this sentence may encourage trustees to form the view that a
member's rights in respect of benefits are equivalent when they are merely similar or
where they are different but, in the trustee's view, of equal weight, perhaps. For
example, a trustee might form the view that a member's rights to benefits are
equivalent where, say, the member will pay higher fees but they will be entitled to
more generous benefits. There is no support in the law for doing so. In our opinion,
APRA should make it clear in the SPG that when it uses the term bundle of rights,
APRA does not mean that it is open to a trustee to undertake a balancing act that
leaves it open to the trustee to decide that the SFT test is satisfied where members'
rights in respect of benefits are broadly equivalent.

With the qualification that the reference to rights' should be to 'rights in respect of
benefits' we suggest that a line by line comparison of rights in respect of benefits may
in fact be required by the SFT test before the trustee can form the view about whether
a member's rights in respect of benefits will be equivalent. There is no case law that
indicates it is not required. Given that, we suggest that trustees should be conservative
in how they apply the SFT test and should not be encouraged by the SPG to form
views that permit members' benefits to be transferred from a fund without a high
degree of confidence that the equivalence test is satisfied. It not only presents a risk
to members, whom the SFT test is intended to protect, but also to trustees who may
well face legal actions from members who are unhappy about their benefits being
transferred to another fund.

Groups of members

49.

50.

At paragraph 26 the SPG states that it 'may be appropriate for the trustee to consider
equivalent rights based on groups of members with common characteristics'.

We are concerned that this statement might be misinterpreted. The SFT test is a test
that a trustee must apply on a per member basis. Where members have the same
rights in respect of benefits (which may be common) then as a practical matter the
trustee would be able to compare each member's rights in respect of benefits by
comparing the relevant group. Paragraph 26 should be modified to make it clear that
the test is a per member test, although where members have common rights in respect
of benefits, the per member test can be applied by looking at the rights in respect of
benefits of that group.

MySuper

51.

The Committee is particularly concerned about the statements about MySuper. In
paragraphs 28 and 29:

As all MySuper members have the same rights under Part 2C of the SIS Act,
APRA considers that a successor fund transfer of members from a MySuper
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product to another RSE’s MySuper product would generally satisfy the
equivalence test.

As all MySuper products offer the same rights, APRA considers that MySuper
members do not have a right to be in a particular type of MySuper product.
Accordingly, for the equivalence test to be met, it is APRA’s view that it is not
necessary for a proposed receiving RSE in an SFT to have an equivalent type
of MySuper product, nor is it necessary for the receiving RSE to have identical
features to the transferring RSE, provided that it is in the best interests of
members to transfer to the chosen RSE.

52. It is not correct to say that all MySuper members have the same rights under Part 2C
of the SIS Act. Part 2C of the SIS Act requires a MySuper product to offer the same
rights and benefits to its members, but that does not mean that those rights and
benefits must be the same as the rights and benefits offered by another MySuper
product to its members. There can be significant differences between MySuper
products which might, in part, be based on decisions by trustees about what would
promote the financial interests of their MySuper members.

53. For example, all members of a MySuper product must have the same diversified
investment strategy, access to the same options, benefits and facilities and fees
charged on the same basis, but as between two MySuper products, the diversified
investment strategy, the options, benefits and facilities and fees might be quite
different. As examples, one MySuper product might have a crediting rate, another
might have unit pricing, and one might offer binding death benefit nominations and
another might pay all death benefits to members' estates.

54. This does not mean that all of these things would be described as rights in respect of
benefits, but it does point to the fact that MySuper members should not be treated
differently to choice members when applying the SFT test. Again, the Committee is
concerned that broad statements in the SPG about when the equivalence test will
generally be met might encourage trustees to form views that are not supported by
careful analysis and that, if tested in a court, might be found to be wrong.

55. The views expressed by APRA in the SPG are also likely to increase pressure on
trustees to make decisions to move members' benefits for commercial reasons. An
SFT is in the same general nature as the transfer of life insurance policies. That
requires consideration of policyholders' interests, expert opinion, APRA's review and
oversight and court approval. While an SFT does not require court approval, this does
not mean that trustees should approach the task any more lightly than a life company
would approach a Part 9 transfer and, in our opinion, nor should APRA.

Best interests duty and promoting the financial interests of MySuper
members

56. The SPG makes the point that it is not enough for a trustee to determine that the SFT
test is satisfied before transferring members' benefits to a successor fund. As the SPG
says, the trustee must also determine whether the exercise of power is in the best
interests of beneficiaries.

57. However, this is not the same thing as determining whether 'members' best interests
are more likely to be met in the existing RSE or in another RSE' (paragraph 15). This
statement misrepresents the trustee's duty. The duty in s 52(2)(c) of the SIS Act (and
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58.

59.

60.

61.

62.

63.

64.

its counterpart in equity) goes to the exercise of the trustee's power and the discharge
of its duties. It is not capable of being performed 'better' in one fund than another and
we recommend that this statement be removed.

Instead, the duty requires the trustee to exercise the SFT for a proper purpose, without
a conflict and without an unauthorised profit. In the context of an SFT, a proper
purpose is likely to be the most significant aspect of the duty. In broad terms, the
trustee will have a proper purpose if it forms the view that exercising its SFT power
would be for the benefit of members. This might be because the trustee cannot
continue to operate the fund at a reasonable cost or because an employer sponsor
has terminated contributions (being examples included at paragraph 16).

The trustee's duty of care and best interests is relevant to the trustee's process. The
SPG provides helpful guidance on what should be included in the process. However,
we query whether it is correct that a decision to undertake an SFT would necessarily
need to be consistent with the trustee's business plan (paragraph 11) or whether a
trustee would have a process for assessing alternative trustees (paragraph 12). In each
case, what is a proper process will turn on the reason the trustee is considering an
SFT. In paragraph 14, APRA includes a list of matters that a trustee might need expert
advice on. We suggest that the list include investment transition advice.

In paragraph 17 as part of the discussion of the trustee's best interests duty, there is a
statement that 'APRA expects an RSE licensee to be able to demonstrate how the
decision [to undertake an SFT] is intended to promote the financial interests of
MySuper members'. Section 29VN(a) of the SIS Act states that a trustee must 'promote
the financial interests of MySuper members, in particular returns to those
beneficiaries'.

What is required by the obligation in s 29VN is very unclear and further guidance
from APRA about its expectations on this point would be helpful. Especially as what
guidance there is relating to MySuper in the SPG, might convey somewhat mixed
messages. Consistent with our broader comments in this submission, the guidance
should acknowledge that APRA's expectations are based only on its interpretation of
what the section requires and that that is open to doubt given that are no cases
considering the section.

The SPG says that the rights of all MySuper members are the same (paragraph 28). It
also says that all of the notable features of a MySuper product can be different
without affecting the SFT test (paragraph 30). As noted above, we submit that the first
statement is incorrect and the second needs to be tested on a case by case basis, but
may be unlikely to be correct. The implication is that the SFT test will never be an
impediment to a successor fund transfer of MySuper members' benefits to a MySuper
product in another fund. Again, this should not be assumed.

At paragraph 31 the SPG says:

APRA expects a prudent RSE licensee would also consider the features of a
proposed receiving RSE, for example, features such as the investment strategy,
return target and recent investment performance in selecting or narrowing the
range of suitable MySuper products.

The trustee's duty to promote the financial interests of MySuper members is the
reason given for this expectation. The way this statement is expressed suggests that
APRA considers that the duty to promote the financial interests of members is
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65.

66.

67/.

relevant only to the selection of one or more suitable MySuper products, and not also
to the decision to undertake a successor fund transfer. We doubt that this is correct.

It is not clear that the duty to promote the financial interests of MySuper members
applies to each exercise of power by the trustee in the same way that the best
interests duty does. Arguably the duty to promote the financial interests of MySuper
members is relevant to the selection by the trustee of an investment strategy and
insurance for its MySuper product and to the amount and way of charging fees and
costs. It might also be relevant to the trustee's ongoing review of the operation and
performance of the product. It is possible that a trustee might form the view that its
MySuper product is no longer promoting the financial interests of members. At that
time, the trustee would need to consider whether it should:

o vary the product features;

) undertake a successor fund transfer of members' benefits - in that case, the
trustee would need to consider its power to do so and whether it would be in
the best interests of members to exercise that power. It would also have to
consider whether another MySuper product can satisfy the SFT test; or

) ask APRA to cancel its MySuper authorisation under s 29U(1) of the SIS Act. In
that case, the trustee would be required to deal with the MySuper members'
benefits in accordance with the prudential standards (s 29SAB of the SIS Act).
Currently, there are no standards which apply to this scenario. In our view, it
might be appropriate for the SPG to consider what a trustee's obligations
would be if APRA cancels its MySuper authorisation, either on request or for
any other reason. We query whether APRA should extend Prudential Standard
SPS 410 (SPS 410) so that it applies not only during the transition to MySuper
but also to circumstances where a MySuper authorisation is revoked. In that
case, a trustee may be required to identify a suitable MySuper product and
transfer members' benefits to that product. It would not have to rely on an SFT
power in the trust deed.

The statement at paragraph 31 says that APRA expects a trustee to consider the
features of a proposed fund to select or narrow the range of 'suitable MySuper
products’. SPS 410 requires a trustee to identify a 'suitable MySuper product' to which
it will attribute or transfer members' accrued default amounts. A trustee does not have
an obligation in undertaking an SFT of MySuper members' benefits to identify a
'suitable MySuper product'. Moreover, many SFTs are conducted in circumstances
where the successor fund is not selected from a range of options. For example, when

a trustee is asked by an employer-sponsor to transfer members' benefits to another
fund, there will only be one fund to 'select’.

Again, without expressing opinions about what is legally required, we suggest that it
would be helpful if the SPG included specific examples of circumstances where a
trustee might, in APRA's view, be able to satisfy itself that a successor fund transfer of
MySuper members is in their best interests and, if more is required, will promote their
financial interests.

Other comments

68.

The SPG makes it clear that the decision to undertake an SFT must be in the best
interests of beneficiaries. Section 52(2) of the SIS Act also requires trustees to act

Consultation on draft Prudential Practice Guide SPG 227 Page 14



fairly in dealing with classes of beneficiaries within a fund and to act fairly in dealing
with beneficiaries within a class. These duties might be particularly relevant for both
the transferring and receiving trustees in considering a proposed successor fund. The
Committee suggests that further guidance (especially about the considerations for
trustees of receiving funds) that will be relevant to these duties might be helpful. The
SPG already refers to the effect on an operational risk reserve. Other considerations
might include the dilution of tax benefits for existing members, and risks of additional
complexity.

69. Finally, the steps required to be taken by a trustee in undertaking an SFT lend
themselves to being represented diagrammatically. The Committee believes that
trustees would find it helpful if the SPG included such a diagram.

Contacts

70. The Committee would welcome the opportunity to discuss its submission further and
to provide additional information in respect of the comments made above. In the
first instance, please contact:

) Ms Michelle Levy, Chair, Superannuation Committee on (T) 02 9230 5170 or at
(E) michelle.levy@allens.com.au; or

) Mr Luke Barrett, Deputy Chair, Superannuation Committee on
(T) O3 8831 6145 or at (E) luke.barrett@unisuper.com.au.
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