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2 Introduction 

2.1 Clyde & Co is a leading international law firm. With deep experience in financial 
services regulation and corporate governance, we assist domestic and global 
financial institutions with their most sensitive and technically complex 
mandates. We have extensive experience advising clients in the insurance and 
superannuation sectors in Australia and are therefore well placed to comment on 
the consultation drafts of the: 

(a) Financial Accountability Regime Act (Information for register) Regulator Rules 2023 
(Cth) (Regulator Rules); 

(b) ADI Key Functions descriptions, referred to as Attachment B in the 
consultation draft package (which we adopt for this submission); and 

(c) Financial Accountability Regime (Consequential Amendments) Transitional Rules 
2023 (Cth) (Transitional Rules), 

as jointly published by APRA and ASIC in July 2023 and intended to support the 
implementation of the Financial Accountability Regime (FAR). 

2.2 While the Financial Accountability Regime Bill 2023 (Cth) (FAR Bill) remains before 
the Senate as of 17 August 2023, we have prepared our submission on the 
assumption that the FAR Bill will be passed and become law on unchanged terms. 

2.3 We have also assumed, for the purposes of preparing our submission, that the 
draft Financial Accountability Regime Minister Rules 2022 (Cth) (Minister Rules) that 



 

 

 

were open for consultation until 7 October 2022, will become law on the same 
terms as were the subject of that consultation. 

2.4 We make this submission from the perspective of, and with a particular concern 
for the interests of other, prudentially regulated entities which will come under 
the FAR remit that are not ADIs. In particular, we focus our submission (as we 
focus our practice) on general insurance, life insurance, private health insurance 
and superannuation. 

3 Summary of submissions 

3.1 We have summarised our submissions in relation to the Regulator Rules, in the 
sub-paragraphs below:  

(a) The Regulators Rules do not (and should not) expand, modify or otherwise 
have any legal effect on the proper interpretation of who an accountable 
person is for the purposes of the FAR; 

(b) The Column 2 preamble in Attachment B (describing the ADI Key Functions) 
should be re-drafted to clarify that the identification of a person as an 
accountable person in accordance with the law is paramount, and that the 
ADI Key Function descriptions in Attachment B are merely non-exhaustive 
indicia of functions within a regulated institution which may or may not be 
held by accountable persons; 

(c) As the operations, challenges and risks faced by ADIs on the one hand, and 
insurers and superannuation entities on the other, are inherently different, 
we submit that the ADI Key Functions set out in the table in section 6 of our 
submission be appropriately modified or omitted entirely from future draft 
key functions descriptions for insurers and RSEs; 

(d) Attachment B, as currently drafted, may cause regulated institutions to 
inappropriately nominate lower level managerial staff as accountable 
persons, and in turn, create duplicative efforts and activities to assist those 
persons to satisfy their reasonable steps obligations; and 

(e) The inclusion of the ADI Key Functions as described in Attachment B 
exacerbates a significant disconnect that regulated institutions are already 
grappling with in regards to the three lines of defence model. 

3.2 We are very grateful for the time and effort that the regulators have spent on the 
Regulator Rules; we would be happy to participate in any further discussions or 
to answer any questions which may assist their further development. 

4 Key Functions – what are they trying to achieve? 

4.1 Pursuant to section 40(4)(g) of the FAR Bill, the Regulator Rules prescribe certain 
information (being, the ADI Key Functions as defined in the Regulator Rules) that 
must be included in the register of accountable persons. Relevantly, section 5(1) 
in Part 2 of the Regulator Rules provides: 

For the purposes of paragraph 40(4)(g) of the Act, the following information is 
prescribed for inclusion in the register: …  

(j) key functions—each ADI Key Function (if any) of the accountable person;  



 

 

 

(k) the dates the accountable person assumed, and ceased to have, responsibility for 
each ADI Key Function referred to in paragraph 5(1)(j) (if applicable); 

4.2 The new concept of an ADI Key Function is defined in section 4 of the Regulator 
Rules. This definition is further explained in Attachment B, although those 
descriptions do not form part of the Regulator Rules. 

4.3 Importantly, the Regulator Rules do not expand, modify or otherwise have any 
legal effect on the proper interpretation of who an accountable person is for the 
purposes of FAR. For that, reference must be made to sections 10 and 11 of the 
FAR Bill, and neither of those sections contemplate that they are subject to change 
pursuant to the Regulator Rules. It follows that addressing any lack of clarity in 
those sections is a matter for Government to resolve through legislative 
amendment (or if appropriate, through amendment to the Minister Rules). 

4.4 We note, however, that the covering letter accompanying the Regulator Rules 
jointly issued by APRA and ASIC on 20 July 2023 suggests that the Regulators will 
use the ADI Key Functions to assist the Regulators to assess whether 
accountabilities have been appropriately assigned. This approach does not align 
with the drafting of the FAR Bill and the Regulator Rules themselves. Specifically, 
the covering letter states that the ADI Key Functions: 

“are intended to help the Regulators assess whether accountable entities are 
adequately assigning accountability across all operational areas to their accountable 
persons (i.e. key functions can only be assigned to accountable persons)” 

4.5 Similarly, the Regulator Rules are not appropriate to be relied on by the Regulators 
to obtain information that is not otherwise within the remit of the FAR Bill to be 
collected. For example, if Government desired the Regulators to be informed of 
the same information that is provided in accountability statements and 
accountability maps for all accountable persons, the legislation should provide 
for that, not the Regulator Rules. 

4.6 We are concerned that the breadth of persons potentially captured by the ADI Key 
Functions descriptions is far wider than the intended remit of FAR. We submit 
that the identification of accountable persons is a task to be undertaken by each 
regulated institution in accordance with the FAR Bill, the Minister Rules and 
Regulator Rules in the context of its unique circumstances. The Regulator Rules 
should not be considered by Regulators in their assessment of the 
appropriateness or otherwise of an institution’s determination of its accountable 
persons. In our view, this statement creates a significant and unnecessary 
uncertainty for regulated institutions under FAR which could disproportionately 
increase the compliance burden of the regime and distract institutions from 
achieving the objectives of FAR in its implementation. 

5 The Key Functions descriptions need refining 

5.1 The concept of an ADI Key Function is defined in section 4 of the Regulator Rules, 
and further explained in Attachment B. While the ADI Key Function descriptions 
in Attachment B do not form part of the Regulator Rules, the covering letter for 
the consultation package states: “each key function that is applicable to the ADI 
must be assigned to at least one accountable person and recorded in the FAR 
register”. 

5.2 Column 2 of Attachment B contains a lengthy preamble applying to each of the 
ADI Key Functions. It states: 



 

 

 

“An accountable person holds the key function in Column 1 if they have primary 
conduct of, or key decision-making power in relation to, the overall development, 
maintenance, oversight, review or execution of one or more aspects of the relevant 
key function as described in this Column 2” 

5.3 This preamble combines a number of concepts, some of which are inconsistent 
with the intended ambit of FAR when read alongside the FAR Bill, its Explanatory 
Memorandum, the Minister Rules and its Explanatory Statement. 

5.4 By virtue of the drafting of the preamble in Column 2 of Attachment B, there are 
a number of curious combinations which seem to us to not have been intended. 
For example, a person having “primary conduct of” the “execution” of one or more 
aspects of the ADI Key Function is analogous to a person “merely carrying out 
those activities or functions” which is expressly described as not being the 
intended focus of the Minister Rules that prescribe accountable person 
responsibilities for FAR purposes (see the Explanatory Statement for the Minister 
Rules, and for example, sections 5(3) and 7(3) of the Minister Rules). 

5.5 We submit that the Column 2 preamble in Attachment B should be removed and 
replaced by text that reiterates that the identification of a person as an 
accountable person in accordance with the law (i.e. sections 10 and 11 of the FAR 
Bill) is paramount, and that the ADI Key Function descriptions in Attachment B 
are merely non-exhaustive indicia of functions within a regulated institution 
which may or may not be held by accountable persons. 

5.6 Further, in the absence of clarifying text in the Regulator Rules or the ADI Key 
Function descriptions in Attachment B, we submit that confusion will potentially 
be caused amongst regulated entities. To mitigate this risk, we submit that the 
ADI Key Functions be clearly and unambiguously described as not representative 
of, or corresponding to, to the full range of roles and responsibilities for which 
accountable persons must be identified for the purposes of FAR. 

6 Key Functions which won’t work more broadly 

6.1 We appreciate that the ADI Key Functions are only intended for ADIs, and that 
future consultations will be held to consider key functions for other APRA 
regulated institutions that will become subject to FAR in due course. We have 
nevertheless, and in accordance with the Regulators’ suggestion in the covering 
letter to this consultation package, turned our minds to the potential extension 
of the ADI Key Functions to insurers and RSEs. 

6.2 As the operations, challenges and risks faced by ADIs on the one hand, and 
insurers and RSEs on the other, are inherently different, we submit that the ADI 
Key Functions set out in the table below be appropriately modified or omitted 
entirely from future draft key functions descriptions for insurers and RSEs. A 
prevailing theme of our submissions is that the ADI Key Functions, if applied to 
insurers and RSEs, would be unnecessarily duplicative of existing concepts and 
requirements of FAR. 

6.3 We note further that the ADI Key Functions seem to reflect a relatively narrow 
focus on compliance with specific financial services regulatory obligations, rather 
than on a more holistic, organisation-wide level, view of resilience. 









 

 

 

illustrate the complexity of this, we include as Annexure 1 an illustrative example 
of the core elements of a control map for each accountable person.  

7.3 Annexure 1 to our submission also serves a secondary purpose in illustrating the 
some of the “reasonable steps” considerations that organisations may need to 
have in place for their accountable persons who are taking on personable liability 
for the responsibilities set out in their accountability statements. Without a 
consideration of such matters, which tie into the legislation requirements under 
section 22 of the FAR Bill, executives may consider themselves exposed if and 
when APRA and ASIC query how a stated responsibility is discharged from a 
“reasonable steps” perspective. 

7.4 In preparing Annexure 1, we have also had reference to the UK FCA Handbook for 
the Senior Manager’s Certification Regime, including CONCON 4.2.6 which 
requires that Senior Managers:  

“… should take reasonable steps to satisfy themselves, on reasonable grounds, that 
each area of the business for which they are responsible has appropriate policies and 
procedures for reviewing the competence, knowledge, skills and performance of each 
individual member of staff.” 

8 Blurring of the three lines of defence model 

8.1 Finally, we submit that the inclusion of the ADI Key Functions as described in 
Attachment B exacerbates a significant disconnect that regulated institutions are 
already grappling with in regards to the three lines of defence model. 

8.2 The three lines of defence model is utilised by most, if not all, APRA-regulated 
institutions, and generally ascribes risk owners (i.e. operational staff and 
management) as the first line of defence, the Risk and Compliance functions as 
the second line of defence, and Internal Audit as the third line of defence. A 
fundamental tenet of this globally recognised risk management model is the 
independence of the second (and third) lines from the first. We submit that the 
inclusion of roles and responsibilities in the ADI Key Functions which are typically 
occupied by personnel in the second line of defence is inconsistent with the model 
and may undermine their independence. 

8.3 In our view, and tying into the three lines of defence consideration, there is also 
insufficient attention drawn to the fact that one area will involve multiple 
accountable persons each performing difference roles.  

8.4 For example, data management is described in Attachment B as follows: 

“Data management including data strategy, data architecture, data management 
framework and governance, data quality and issue management, data risk 
management including the state of data controls and data privacy”. 

Should the Chief Technology Officer (CTO) be responsible for specific data quality 
which is poor, where the data has been collected by the marketing team that 
stepped outside of the data management policy / framework excellently prepared 
by the CTO? Likewise, should the Chief People Officer be held accountable for 
breaches of the bullying and harassment policy and framework which was good 
in construction, but not followed or acted on by, say, the CTO’s team? Some 
aspects, like data management and HR issues, have the boundaries manufactured 
by a particular specialist area, however, are the whole organisation’s issue to get 
right. Data management and bullying and harassment are but two examples. 












