
UNDERTAKING 

bnmnce Act 19n (Cth) 

TIqS UNDERTAKING IS GWEN BY: 

Mr John Byme ("Mr Byme") 

C/o Byme and Pamen, 77 St John Smet, London EClM 4NN, United Kingdom; 

AND IS ACCEPTED B Y  

A~utmlian Pmdcntlal Regulation Anthority ("APRA") of Level 26, 400 Gcorgc Street. 

Sydney, New South Wales 2000, Australia; 

UNDER SECTTON 126 of the Invurance Act 1973 (Cth) CWc Act"). A copy of section 126 i s  In 
Schedule I .  

R E r n A r s  
Mr Byme 

A. Mr Byrne is  an accountant. He employed as an auditor and in a management 

position at a lifs insurance company in Ireland before joining Colognc 

Reinsurance (Dublin) Ltd ("CRD") cu Underwriting Manager in approxhately 

March 1998. 

B. CRD was a subsidiary of KoInioche Ruckversichenmg~Gcrcllschaft AG 

("Cologne RCn), having been cstabfished in 1990. Cologne Re was acquired by 

General Re Corporation in 1994 (collectively, "General Re'?. Gennal Re's 

Alternative Solutions r A l t  Sol") business unit. was established m Stptcmber 

1997 to build on the work of the Financial Reinsmcc Department to dmlop 

and market financial reinsurmce pmnducts. It was bssed in offices in London, 

Cologne, Dublin and Stamfmd. 

C. Mr Byme becsme Chief Extcutivc af CRD in 2001 and, in September 2002. 

Chief Exccurivc of Alt Sal. 



Part 1 

BACKGROUND 

APRA's Snvcstleptinn 

1. In April 2005, APRA commenced an investigation under scctfon 52 of the Act ("the 

Tnvdgntion") into the following affairs of General Reinsurance Awtralla Limited 

CORA". General Re's Australian subsidiary), and related bodies corporate: 

(a) the provision by GRA to Austtalim inmrs  of c a h c t s  of financial or finite 

reinsurance or rcinsurancc contrncts not involving a material transfer of risk, or 

other like products Ffinancfal reinsurance"); 

(b) thc marketing and promotion of flnanclal reinsurance products by GRA; 

(c) the manner in which GRA hu dcscribcd or disclosed financial rtinsumncc 

products to auditors. actuaries, regulators, dimtam and others; 

(d) any communication between ORA and auditors. w a r i e q  regulators, diredm or 

any other parry concerning financial rcinsr\mce; and 

(e) any other ~ p o c t  of GRA's business that APRA considm ncccssary or convenient 

far APRA to invcsrigato In connection with the above malten. 

2. In the unrrrc of the investigation, APRA identified three hanrsctioru betwan G,RA and 

thrcc counterparties which consttmte unacceptable uscs of tlnancial wim,mrrmce in that 

they wen deliberately dwigned so aa to allow the counterparties to pass off co third 

parries the hanraainn,ns as contracts of reinwmncc when in fact they were not This  m 

turn allowed thc countorpartier to account for the tmn.Taaions inappropriately. These 

transactions wen negotiated with the aaistanco of Alt Sol. Details of the tiamactions 

and af Mr  Byma's involvement in thew transactions ("the Three Trfmsaaions") an xet 

out bclow. 

FA1 Transmction 

3. In 1997. thc FA1 lnsu~ance Group rFAIn) Identified a significant rrservlng sh&ll m 

its inmatianal profcsslonal fndemnity portfolio. In May 1998. GRA entered into an 

Aggregate Excess of Lorn C'AXOL") wntract with FAA incepting on 1 January 1998. 

Under this conhact, FA1 retroceded S65m of risk to GRA for a prcmlum of S55m. 



Nelther the premium nor recovery paymmts were due until 1 July 2003. The wntraa 

contained an offset cleusc allawlng recoveries to be o f f i a  against pmiums due under 

the conbaa or any other arrangcmmts. 

4. At the same timc, FA1 and GRA entered into a serles of six contracts reinsuring spccIfic 

arras of risk for a toeal of ST2.Sm premium, cornkiencing an I May 1998 ('the six 

contrans")). A side 1- providod that PA1 woold makt no claims under these contra& 

unless mutually agrctd with GRA. Another sidc letter stated that the six cantracts would 

be suspended and premiums rctumed to FAT if the AXOL conmcr was inoperative. 

5. FA1 renegotiated the h t  AXOL arrangement and, on 26 June 1998, entered into a 

second .AXOL conmct with GRA, incepting on 1 January 1998. Under this eonmcr, 

FA1 ccdcd risks of  SR7m fbr total premiums of S177.25m. A sidc lcttcr signed at tbe same 

time stated that no claim could be made by FA1 under an additional section includcd in 

thc lrccond AXOL contract unless both parties agned 

6. The submnce of the tralmnction m n c d e d  in the documents referred to in 

paragraphs 3. 4 & 5 above was that them was no material transfer of risk from PA1 to 

GRA. As such, FAY wes not entitled to account for the transaction as one of rsin.naance. 

7. The combined effect of  the second AXOL, the six contracts and the side lettm wm hat 

ORA accepted no risk transfer while FA1 was able to book a pmfit of nearly $29~1 a t  

30 Jum 1998. FA1 improperly accounted for thae transactions w traditional reinsurance 

and misled APRA and FAI's suditnrs by hiling to disclolre the me nanrre of the 

tnnaactions as required to properly Idcndfy the limitations on GRA's liability, APRA 

bellcvcs that GRA knew that FA1 intended to mislead APRA and its auditors end 

proposed to account for the Wansaction inappropriately. 

8.  Mr Bymc was involved in thc steps taken by GRA to increase the mount of covcr 

provided under the first AXOL contract which eventually became the second AXOL. He 

was aware that the second AXOL, the sfx contracts end the side Icrtm ~hould be 

cansldered as onc anangemant. tho substance of which Involved GRA ssurnhg no risk. 



9. Mr Byrnc was aware that EAl's motivation for entering Into the AXOL conhad was to 

obtain M improvement to its m n t  financial position by accounting for it as a standard 
reinrumnee contract. He knew that FA1 intended to show only some of the documents to 

third perties including its auditom and APRA and proposed to account for the transaction 

as if it were onc of reinsumce when in fact i t  was not 

Zurich Trnnsaction 

10. In 2000, Australian licensed inswer, Zurich Australia Insurance Limited ("ZAIL"), and 

its ultimate Swiss-based parent, Zurich Insurance Co~omtion C'%IC?), mtmd into a 

number of contracts with various entities within General Rc, namely, GRA, the 

Austrslian branch of Cologne Re ("CRAWS") and CRb. 

11. The initial contract was a Loss Portfolio Transfer ("LPT') conaact between 7A1L and 

GRA. The cffcct of the LPT contract was to hnprove ZAIL's capital by appmximarcly 

$61 million at 31 Dcccmber 2000. At the time of entering into thb contract it was 

pmbablc that losses would exceed thc pmnium amount pb -mestment incmc. me 
iosses under this contract were retroceded to CRD and ultimately ZIC. 

12. Subscqumtly, ZAIL was required by ZIC KO find the lass on thc LPT contmct through 

premium paid under a 3epsrah stop loss contract. The #top loss agrctmcnt CStop 

Loss") was entered into bcnvoon ZAIL and CRAUS and was also retroceded to CRD and 

ultimately Z1C. 

13, The mechanism for the payback to ZIC was the establishment by CRD of "Pool F 
invwrmcnr fund into which thc stop loss premiums would bc paid and hvestment income 

would be earned. The balance of Pool Z would be used to offjet any losses under the 

LPT. Any shortfall in Pool Z would be retroceded to ZC. 



14. My Byme was involved in stn~~turing and facilitating the entire transaction. Mr Byrne 

was a m  that ZATL'r motivation in entering mto this arrangement was to improve ib 

financial position. 7hh was achieved by giving the false impression that the LPT 

contract was a stand-alone contract Invohrjng the trannftr of real reinsame risk to GRA. 

Howcvcr, Mr Byme knew that G M  was not accqting any relnsurnnce risk, bat mly 

raking on a contingent credit ri*, because the LPT and the Stop Lass wcrc connected. 

Mr Byme knew that certain Gcaml Re subsidiaries including CRD would not rctain any 

uademlting risk in the uansaction and, fbrrhcr, chat chese .subsidiaries would not account 

far the vmsactton  at^ reinsurance. 

New Cap Rcinsu mnce Trnnsaction 

15. Individuals from New Cap Reinsurance Gmup C'N(3R") oemmbnced negotiations with 

GRA in MayIJuna 1998 with a vlew to quarantining the deterioration in the rcsuIcs for the 

1997 and 1998 books of busmess. The inftial objective was to e n s m  that NCR did not 

report a loss at 30 June 1998, havhg posted a loss at 31 December 1997. By the end of  

August 1998, thc obJective had changed to ensuring that NCR did not breach a key 

covenant with its bankem, Drcadna Bank. hsdner Bank provided NCR with a loan of 

US$25m. At  this point in time, the directors of  NCR were considcrin.8 putting NCR into 

tun-off if it was unable to taisc fbthn capital. 

16. GRA proposed a fmancia! rcinaumnce rnangemenr lo allow NCR to report en uplift to 

pmflts in the 1998 year (undlscauntecl USS6.Sm) and then n p o ~  coresponding c m r  in 

t h r e  yean. The arrangement was ma& up of  two conwarn: the first aflowcd for the 

uplift and the second for paybttck to GRA. Tho terns of  the overall fmal anangmmt 

were designed so that GRA received a guaranteed margin of $700.000. No specific 

provision was made in NCR's 30 June 1998 accounts for the second contrect. Neither the 

second contract nor fts connection to the fint conhacr was disclosed to the external 

auditon or amaier of NCR GRA kncw that NCR would at Icnst not dirclosc the 

connection betwccn the two contracts to fts uctmal auditors or actuaries and knew that 

NCR proposed to account for the tranlraction as i f  it wen reinsurance when in fact it was 

not. 



17. Although Mr Byme's direct involvement in negotiating these  contract^ was Ihitcd. he 

kncw tho structure of the cntim transaction- Mr Byrne knew that this w a circular 

uansaction without risk hansfet, th8 purpose of which wns to enable the client insurer to 

amclimtc a loss that it was going to incur 1n the fmt year of tbc cantma by m o g i s i n g  

R mirrmrance rcmvcry in its accounh, which GRA would recover in sabsoqucnt pars. 

Mr Byme's role in this transaction was to fmalist thc documentation. 

18. MT Bymc h e w  tha the client insum would be likely to account for both conhaas as 

reinsurance and hc has told APRA that it wautd not have mirrored GRA's accounting. Tn 

fact hc know that GRA would amount for the banraction M a dcposit or loan. 

19. Mr Byrne a h  knew that thc true substance of this mansaction would not be madc 

mnspamt sod wodd be likety to be rnisrcprescnted by the client i n r m  to its auditon. 

This hansacdon aIlawed the client lnsuror to continue trading when otherwise prudential 

nqrriremcnts would have prevented it. 

Part 2 

20. Mr Byrne acknowledges that: 

(a) he knew that the Three Transactions contained either no or insufflcicntrisk transfer 

ra be accounted for as reinsunmcc; 

(b) he knew that ORA would not Itself account fbt the Three Transactions as 

reinsurance; 

(c) he knew that if properly aceouncod for tfie client fnsuta, should account for thc 

Thrcc Transactions as dcpostts; 

(d) he kncw that the client i m n  would account fm thc Three Transactions as 

tdasunnce although they contatned either no or hsufncimt risk transfer; 



he knew that the client insurers would be highly IikeIy to use or attempt to USC the 

Three Transactions to misnproscnt thelr ~ c c o u m  as to their tn\o financial podtion 

to regulators, auditors, tax authorities and the market; 

his involvement in the negotiation andlor execution of c a d  of the Three 

Tfaruactfons was inappropriate and unacceptable; 

he should have refused to k invofvcd in the negotiation or facilitation of each of 

tho Thrcc hnsactions; 

be hw volumr11y agreed to give this Undcmking; 

he has obtained legal advice before executing this Undertaking; 

the Recitals to this Undertaking fom patt of the Undcxtnking; 

APRA may Issue a media releasc on execution of this Undcmking, being a mcdia 

rclease which hirly reflects the terms of  thfs Undertaking and rhc concerns of 

APRA which led ta Its execution, and may: 

(9 from time to timc publicly refer to this Undertaking; and 

(If) m l o  tbls Underhlkimg available for public inspection; 

APRA may cnfarcc this Undcrtaking regardless of  whatever publicly this 

enforcement action may cause; and 
APRA may monitor Mr Byme's compllancc with the Undertaking by, inter alia 

periodic rcvicws of  relevant public fllhgs and datalmscs at its disposal; 

APRA ocknowldgcs that: 

(a) thb Undertaking & given by Mr Byrnc and i s  accepted by APRA punuant to 

section 126 of the Act, which section also addresses. among orher matters, the 

vdation, breach, and enfotccment, of the Undertaking; and 

(b) It will not take civil or administmtlvc proceeding against Mr Bymc dshg from 

my emtment or midonce provided to APRA pumant to paragmphs 22 (b) or (c) 

o f  this Undmaklng. 



Part 3 

THE UNDERTAKING 

22. Mr Byme undertakes as follows: 

(a) at any time at or before 30 June 201 1 he will not be, or act as: 

(i) a dfnctar or senlor managcr of a general insllm (other than s foreip 

general insurer) (as those tmnr are defined in section 3(1) of the Act); 

(ii) a smior manager, w agent in Australia for the purposes of rccdonll8 of 

the Act, of a fweign genera1 i n m r  (a those terms arc dcfmd In section 

3(1) of the Act); or 

(iii) a director ar senior manger of an authdsed NOHC (as those terms arc 

defined in scttlon 3(1) o f  the Act). 

(b) to provide APRA with assistmice In relation to tbe Investigation touching on or 

nladng to the T h w  Transactions refcmd to in t h i ~  Undemklng; 

(c) to give evidcncc In Au.stmlia, if required, in any subsequent prbcwdtng (whether 

of  a criminal, cfvil pcnaw or administretive nahm) apinst any person arising 

h m  the Investigation. 

Part 4 

23. V any obligation imposed on Mr Byrne by this Undertaking i s  inv~l id  or unmforeeablc, it 

shall bc severed but all other obligations shall continue to epply. 

24. For the purposes of this Undmtaking, notification may be given to APRA by leaving 

wrlaen notice. addressed to the Chalr of APRA, at APRA's offiec et Level 26, 400 

G t a g c  Stmot, Sydney NSW 2000. Aumlta, or by posting It by -Id post to that 

address. 



Signed by m y  RYRNE aalw 
In the presence oT: 

_, , - ,, . 
SIGNED by me as dclcgnte of the ) -,L- ----.. 

. \ r l ; ( t  ~ l i a n  Pritdcnl i~\  Rqulatinn Authorif-: ) 

I n  tllc prccrnce nP b 

-* - - -  

+f+,,jh,cst 

I' 
I 



INSURANCE ACT I973 

SECTION 126 

Acceptance and enforcement ofundulakings 

(1) APRA may accept a wrlltm undertaking givcn by a penon in connection with a matter h 

relation to which APRA has a functton or power under this Act 

(2) The pcmon may withdraw ar vary the undertaking at my time, but only with APRA's 

con sent 

(3) If  APRA considen that &c person who gave the undertaking has brcachcd any of its 

terms. APRA may apply a, the Fcdcral Cant far an order under subscctlon (4). 

(4) I f  thc Federal Court 1s satisfied that the pmon has breached a tenn of the undmaking, 

the F e d d  Court may makc all or any of tk following odors: 

(a) an ordcr directing thc pcrson tw comply with that term of the unda&mg; 

(b) an order directing the person to pay to the Commonwealth an mount up to the 

amount of any flnancirl beneflt thnt the pmon has obtained dimly  ar indirectly 

and that Is rawonably ~ttrtbutable to h e  breach; 

(c) any order that the Federal C o w  conslden uppmprlatc dlnaing the pcrson to 

cornpansate any other penon who has suffered loss or d a m n 9  as a result of tho 

breach: 

(d) any other ardw that the Federal Court conddetir appropriate. 


